ﬂ/ o KAST

3 offensgs; prohibiting the publishing of the identity of victims’

4 of sexua

5 21,01, Penal™Code,

R 6 Section 21,02, na

1,) Hhliliir~ Hileo

ating to the elements and prosecution

A BIL

A~

offenses in certain circumstances; amending Section

to define consent; amending Subsection (b),

TO BE ENTITLED ;
JES )%9

of certain sexual

1 Code, relating to the issue qfnconsent;

7 amending Subsectio

8 aggravated rape, amendjing Subsection (b),
9 Code relating to consent

10 Penal Code, relating to agg

11 12,01, Code of Criminal Proceddse, 1965,

12 the time that indictments for sexﬁa{\offenses may be presented:

amending Subsenfion (a), Section 21,05,

vated sexﬁ%l abuse; amending Article

(a), Section 21,03, Penal sdde, relating to

seékion 21.04, Penal

as amended, relating to

13 adding a Section 21,13, Penal Code, r\wﬁfing to the evidence ¢f

14 Previous sexual conduct of. the victim; addtng an Article 38,07,

15 Code of Criminal Procedure, 1965, relating to }estIMOny in

",
Hho,

16 corroboration of victim; adding Articles 36,025 and“6.055, Code

17 |lof Criminal Procedu

re, 1965, relatinag to

18 bystanders in ceftain hearings; adding a

Yo,
the exclusion of

Chapter 49, Penal Code.

19 relating to,the publishing of the identity of victims of sexual

J

20 offenseszxadding an

Article 1914a, Revised Civil Statutes of

21 Texaiy”1925, authorizing publication of the identity of a victim

Py

22 :;/éexual offenses;
23 €mergency,

providing penalties;

and declaring an

24 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
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1)
i s

Section 1, Section 21,01, Penal Code, i{s amended by adding

S ;
NV e oo o o,
e R G W e

a Subdivision (4) to read as follows: /?)“
"(4) 'Consent' means any voluntary indulgence in sexuqy//
intercourse in no way induced by fraud, threat, or force:‘zéking
into account that it may be revoked at any time before‘ﬁéhetration
and that the absence of specific words or actions indifating such
voluntary indulgence in sexual intercourse will qpﬁgtitute the
absence of consent,"

Sec. 2., Subsection (b), Section 21.02¢:§ena1 Code, 1s
amended to read as follows: ’

"(b) The intercourse is without ghé female's consent under
one or more of the following circumstances:

"(1) be compels her to ;ﬁbmit or participate by force
that overcomes such earnest res%ﬁiance as might reasonably be
expected under the circumstanyé;;

"(2) he compels_pér to submit or participate by any
SARXSSS. o Jmplied thre a}ﬁ.csmmuni.ca.t.e.d_u_asnnn.nz_muh thaty
ns:nniu:_a_uunnﬂ;gixux_nz-num.exusnu.nsr. (wouid—prevent)
resistance [by—a-wemgﬁ;of-ofdtnafr—feee&ef&cﬂ];

"(3) she has not consented and he knows she is
unconscious or physically unable to resist:

"(4;/Ahe knows that as a result of mental disease or
defect she 1s'at the time of the intercourse incapable either of
appraising the nature of the act or of resisting it;

"(5) she has not consented and he knows that she is

unaware that sexual intercourse is occurring:

"(6) he knows that she submits or participates because
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she erroneously believes that he is her husband; or/
"(7) he has intentionally impaired her ppwer to

appraise or control her conduct by administering ) Y substance
/
/

Sec. 3. Subsection (a), Section 21.03, %fhal Code, 1is

without her knowledge,"
amended to read as follows: 7
"(a) A person commits an offense {f Qé commits rape as

defined in Section 21.02 of this code‘_;;jhingl_ggggmgg_gg_ggjingg
J.n_ﬁznunn_u..m..u_tn.is_m.d.e.mex.e..w.e;,féu.ew_ansmzn.d.u_uu;
or rape of a child as defined in Sect;ﬁ% 21.09 of this code and
he: jl

"(1) causes serious bodif& injury or attempts to cause

death to the victim or another in,ihe course of the same criminal

episode; or /

"(2) compels submisgion to the rape gr_attenmpts the
Lape by threat of death, serifﬁs bodily injury, or kidnapping to
be imminently inflicted on ?éyone."

Sec. 4. Subsection (?3. Section 21.04, Penal Code, is
amended to read as follo%g:

"(b) The 1ntercouf;e is without the other person's consent
under one or more of gge following circumstances:

"(1) the gétor compels the other person to submit or
participate by forc£ that overcomes such earnest resistance as
might be reasonab;? expected under the circumstances:

"(2) yf%e actor compels the other person to submit or

participate by any express or implied threat, communicated by
action _or words, that hecause of a3 reasonable fear of harme
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Dis._the other person's [wouwtd—prevent) resistance
Ez:jjﬂ—of—oeﬂtaefy—fese&ee*en]:

"(3) the other person has not consented afd the actor
knows the other person is unconscious or physically unable to
resist;

"(4) the actor knows that as a result of mental disease
or defect the other person is at the time of/the deviate sexual
intercourse incapable either of appraising’ the nature of the act
or of resisting it; Kgx

"(5) the other person hasjfét consented and the actor
knows the other person is unaware gﬁ;t deviate sexual intercourse
s occurrings Aff

"(6) the actor knows/that the other person submits
or participates because of E} erroneous belief that he is the
other person's spouse; or ff

4

"(7) the actop has intentionally impaired the other
person's power to appr?dse or control the other person's conduct
by administering anyﬁgubstance without the other person's

bs

knowledge," &

Sec. 5. Sugsgction (a), Section 21,05, Penal Code, 15
amended to read-‘as follows:

"(a) A ?érson commits an offense if he commits sexual abuse
as defined 1S>Section 21,04 of this code, _gcrimipnal _attempt as
defined.in/Section 15.01 of this code where the offense attempied
1§_§gxngligng§g‘ or sexual abuse of a child as defined in Section
21,10 of this code and he:

"(1) causes serious bodily injury or attempts to cause

64R1536 JBN=F 4
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death to the victim or another in the course of the same crimi
episode; or
"(2) compels submission to the sexual abuse QI teppts

sexual_abuse by threat of death, serious bodily injury,
kidnapping to ke imminently inflicted on anyone,"

Sec. 6. Chapter 21, Penal Code, is amended by Adding a
Section 21,13 to read as follows:

"Sec, 21,13, EVIDENCE OF PREVIOUS SEXUAL LONDUCT, (a)
In a prosecution for rape, aggravated rape, yexual abuse, or
aggravated sexual abuse, evidence of the vfctim's sexual conduct
prior to the alleged offense is not admifsible nor may reference
to that conduct be made in the presen?g:of the jury unless the
defendant applies to the court, befofe or during the trial, for

permission to introduce the evideptce and the court finds, after

conducting a hearing in camera, fthat:

"(1) the victim's previous sexual conduct occurred
within one year before theﬁ ate of the alleged offense or occurred
with the defendant at any/time before the date of the alleged
offense; and
"(2) the ﬁfidence of victim's previous sexual conduct
is relevant, ff’
"(b) The cgﬁrt shall control the admission or exclusion
of evidence dug{;g the trial.
"(c) zp{s section does not limit the right of the state
or the acqﬁ%ed to impeach credibility by showing prior felony
f

convictions nor the right of the accused to produce evidence of

promiscuous sexual conduct of a child 14 yvears old or older as

64R1536 JBN=F 5
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a defense to rape of a child, sexual abuse of a child, or indecendy
with a child. If evidence of a previous felony conviction
involving sexual conduct or evidence of promiscuous sexual copduct
are admitted, the court shall instruct the jury as to the pArpose
of the evidence and as to its limited use,"

Sec. 7. Article 12,01, Code of Criminal Procedugy( 1965,
as amended, is amended to read as follows: £/;

"Article 12,01, FELONIES. Except as providg&xin Article
12,03, felony indictments may be presented withygvthese limits,

and not afterward: ;ﬁ
/
"(1) no limitation: murder and sanslaughter;
"(2) ten years from the date of the commission of the

4

offense? f/

"(A) theft of any eiyéte. real, personal or
mixed, by an executor, administragﬁ}, guardian or trustee, with
intent to defraud any creditor,ﬁﬁgir, legatee, ward, distributee,
beneficlary or settlor of a t;uét interested in such estate}

"(B) theft by a public servant of government
property over which he engcises control in his official capacity:

"(C) tq;;ery or the uttering, using or passing
of forged instruments;‘

"(3) five years from the date of the commission of
the offense:

"(A) theft, burglary, robbery;

"(B) arson.,

(€4)=——orre~—year-—ftron—the—dete~of~tne—conmiseion—of-the

eéfeﬂee+——eﬂy—fe&eay—*a-?eae%-eeﬁe-éhesfef-i+—+Ge*ﬂa%—eéfeneegév]
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/

"(4) [€53) three years from the date of the commission

of the offense: all other felonies,"

Sec. 8., The Code of Criminal Procedure, 1965, as amended,
is amended by adding an Article 38,07 to read as follows:

"Article 38,07, TESTIMONY IN CORROBORATION OF VICTIM OF
SEXUAL OFFENSE, A conviction under Chapter 21, Penal Code, is
supportable on the uncorroborated testimony of the victim of the
sexual offense, The court shall instruct the jury that the time
which lapsed between the alleged offense and the time it was
reported shall be considered by the jury only for the purpose of
assessing the weight to be given to the testimony of the victim,"

Sec. 9. The Code of Criminal Procedure, 1965, as amended,
is amended by adding an Article 36,025 to read as follows:

"Article 36,025, EXCLUSION OF BYSTANDERS IN TRIALS FOR
CERTAIN SEXUAL OFFENSES. In the trial of a case in which the
offense of rape, aggravated rape., Sexual abuse, aggravated sexual

abuse, rape of a child, sexual abuse of a child, or indecency

of the victim of the offense, may remove and exclude from the

courtroom all persons except officers of the court, the defendant,

of the press whose qdmbérs may be limited by the court in the
interest of justice."
Sec. 10, The Code of Criminal Procedure, 1965, as amended,
is amended by,éﬁding an Article 16,055 to read as follows:
"Articlé 16,055, EXCLUSION OF BYSTANDERS. In conducting

the examining trial of a case in which the accused is alleged to

64R1536 JBN~F 7
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have committed the offense of rape, aggravated rape, sexual abusé,
aggravated sexual abuse, rape of a child, sexual abuse of a ﬁﬁild.
or indecency with a child, the magistrate, during the takin@ of
testimony of the victim of the alleged offense, may remoVe and
exclude from the courtroom all persons except the o:ficers of the
court, the accused, persons participating in the'tfial, and
representatives of the press whose numbers may be limited by the
court in the interest of justice." |

Sec. 11, The Penal Code {s amended .by adding a Chapter 49
to read as follows! J )

"Chapter 49. PUBLISHING IDENTITY OF RAPE VICTIM

"Sec. 49.01, DEFINITIONS, In this chapter:

"(1) 'Publish' means to broadcast, televise, or
distribute in any other manner by the use of a medium of public
information.,

"(2) 'a mediup of public information' includes
newspapers, televisiogngadio. magazines, journals, and other
publications regula:i; distributed to the public or a portion of
the public, but doés not include a telephone transmission or a
publication or reéord 0f the court or other state department,

"(3) ‘'identity' means the name, address, picture, or
Physical or eircumstantial description of a person.

"Sec._49.02. PUBLISHING IDENTITY OF RAPE VICTIM, (a) A
person commits an offense if he Iintentionally, knowingly,
recklesély, or negligently harms the victim of an offense of rape,
aggravated rape, sexual abuse, aggravated sexual abuse, rape of

a child, sexual abuse of a child, or indecency with a chi{ld by
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Publishing the identity of the victim without the consent of tqg/
victim or without a court order issued under Article 1914a, Révised
Civil Statutes of Texas, 1925, as amended, authorizing tﬁ;/
publishing, #x

"(b) An offense under this section is a Class Qﬁf
f'

P

misdemeanor." &
Sec. 12, Chapter 3, Title 40, Revised Civif Statutes of
Texas, 1925, as amended, is amended by addingﬁgn Article 1914a
to read as follows! f'y
"Article 1914a, ORDER AUTHORIZINGfﬁbBLICATION OF IDENTITY
OF RAPE VICTIM, The district court.aﬁg'the petition of a defendant
in a criminal case in which the ofgé;se of rape, aggravated rape,
sexual abuse, aggravated sexual abuse, rape of a child, sexual
abuse of a child, or indecencygﬁith a c¢hild is alleged in a
complaint or indictment or qtfany person seeking tec publish the
identity of the victim ofgﬁg offense of rape, aggravated rape,
sexual abuse, aggrévateg»gexual abuse, rape of a child, sexual
abuse of a child, or %ﬁdecency with a child may issue an order
authorizing the pub;i;ation of the identity of the victim if the
court finds that ;h; publication of the identity of the victim
will not harm tpé victim,"
Sec. 13. “(a) Sections 1, 2, 3, 4, 5, 11, and 12 of this
Act apply on1§ to offenses committed on or after the effective
date of this Act, and except as provided in Subsections (b), (c),
and (d) 6f this section, a criminal action for an offense committed

before the effective date of this Act is governed by the law

existing before the effective date, which law is continued in
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effect for this purpose as though this law were not in force//
(b) Sections 6, 8, and 9 of this Act apply to the
prosecution of criminal offenses the commission of whi;h occurred
before the effective date of this Act, but the tria;/gf which has
not been held before the effective date of this A {.

(c) Section 10 of this Act applies to tgéfprosecution of
criminal offenses the commission of which Btéurred before the
effective date of this Act, but for whighgho examining trial has
been held before the effective date gfﬁthis Act.,

(d) Section 7 of this Act agpﬁies to the prosecution of
criminal offenses occurring notsﬂbre than one year before the

effective date of this Act,

Sec., 14, The 1mportante of this legislation and the crowded
an imperative public necessity that the constitutional rule

requiring bills tp.be read on three several days 1in each house

be suspended, and this rule is hereby suspended. .

64R1536 JBN=F 10
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S ' COMMITTEE REPORT ’ :

THE HONORABLE BILL CLAYTON ' Date 4 - / 7" 75

SPEAKER OF THE HOUSE OF REPRESENTATIVES

SIR:

We, your COMMITTEE ON C Ry m»\.zjl J-'.,-, 5 ﬂﬁb%whom wasreterred  SF28, 2 £~ 4 ,

(measure)

have had the same under conslderatlon and beg to report back wuth the recommendation that it

) do pass, without amendment.
) do pass, with amendment(s).
) do pass and be not printed; a committee substitute is recommended in lieu of the original measure.

{
(
(X

This measure ()€ ) proposes new law. @wdv 2w emiho
{ ) amendiaxistinglaw

HooseSpomorof-Senate-Measicec oy -

The measure was reported from Committee by the following Aecord Votd:

z ayes
Q nays
g present, not voting
2 absent

Return with Original Measure
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H.B. 284 Committee on Criminal Jufisprﬁdence

BILL ANALYSIS

Background Information

It is felt that much of the problem associated with reporting and
prosecution of rape is that the present statutes discourage reporting
and prosecution because of embarrassment to the victim and the
difficulty in obtaining a conviction.

Purpose

This bill eliminates the proposed definition of consent, although it does
redefine compulsion. It amends the sections dealing with privacy and
relevance of prior sexual conduct and defines attempts of aggravated
offenses and the corroboration requirement. Also the statute of
limitations is increased to three years.

Section by Section Analysis

Section 1. Amends Subsection (b), Section 21,02, Penal Code, by
adding that intercourse is without the female's consent if a man
compels her to submit by any threat "communicated by actions, words,
or deeds, that would prevent resistance by a woman of ordinary
resolution, ... because of a reasonable fear of harm".

Sec. 2. Amends Subsection (b), Section 21.04, Penal Code, by adding
that intercourse is without the other person's consent if "the

actor compels the other person to submit or participate by any threat,
communicated by actions, words, or deeds,... because of a reasonable
fear of harm". '

Sec. 3. Amends Chapter 21, Penal Code, by adding Section 21.13

(a) Provides that opinion evidence of the victim's sexual
conduct may be admitted only to the extent that "the judge finds that
the evidence is material to a fact at issue in the case and that its
inflammatory or prejudicial nature does not outweigh its probate
value."

(b) Provides that if the defendant wishes to ask a question
concerning such conduct, he must inform the court out of the
hearing of the jury. After such notice, an in camera hearing
shall be conducted: to determine admissability of the evidence.

"The court shall determine what evidence is admissable and shall
accordingly limit the questioning." The defendant is prohibited from
exceeding the limits of admissability.

(c) Provides that the court shall seal the record of the in
camera hearing for "delivery to the appellate court in the event of
an appeal."”

(dY Provides that evidence of prior felony convictions and
evidence of prior felony convictions and evidence of promiscuous
sexual conduct of a child 14 years or older are admissable in certain
instances.

Sec. 4. Amends Section 15.01, Penal Code, by adding a new subsection
(b):
"If a person attempts an offense that may be aggravated,
his conduct constitutes an attempt to commit the aggravated
offsense if an element that aggravates the offense accompanies
the attempt."




pége 2

Sec. 5. Amends Article 12.0, Code of Criminal Procedure, 1965,
as amended, by extending the statute of limitations for such cases
to three vyears.

Sec. 6. Amends Code of Crimimal Procedure, 1965, as amended by
adding Article 38.07, providing that "uncorroborated testimony of
the victim of the sexual offense if the victim informed any person,
other than the defendant, of the alleged offense within six months
after the date on which the offense is alleged to“have occurred"

is supportable. Also provides that the court "shall instruct the
jury that the time which lapsed between the jury enly for the
purpose of assessing the weight to be given to the testimony of
the victim."

Sec. 7. Effective dates

Sec. 8. Emergency Clause

Summary of Committee Action




Sumary of Cammittee Action:

The Committee posted notice in accordance with Rule VIII, Section 13, and

considered - % No. 2 g4 in a ( W )
o Ppdl 17, s , 19075,

The measure was referred to subcommittee and reported back favorably ( V,Vith )

amendments on A'\?ri\ l;i 1475, 19

The Camuittee voted, on A» T | 7 , 1975,
]
by a record vote of 7 ayes and O nays, to report

the measure back to the House favorably ( V_Vith ) amendments.
a0




10
11
12
13
14

15

"(b) The

one or more of
"(1)

that overcomes
expected under

"(2)

harm:
"(3)

COMMITTEE AMENDMENT NO, 1

@ R 28
DR T e
|
READ ZIDF T !
R o
i ' IC.L) - :

Froute OT Repiud.

Amend House Bill No. 284 by striking all below the enacting
clause and substituting the following:
’ﬂ ) Section 1, Subsection (b), Section 21,02, Penal Code, 1is

'amended to read as follows:

intercourse is without the female's consent under
the following circumstances:

he compels her to submit or participate by force
such earnest resistance as might reasonably be
the circumstances;

he compels her to submit or participate by any

threat, communlcated by _actlons, words, or _deeds, that would
prevent resistance by a woman of ordinary resolutiong_under._the

sape.or similar_clrcumstances, because of a3 reasonable fear of

she has not consented and he knows she is

16
17
18
19
20
21
22
23
24

25

unconscious or physically unable to resist:

"(4) he knows that as a result of mental disease or
defect she 1s at the time of the intercourse incapable either of
appraising the nature of the act or of resisting {t;

"(5) she has not consented and he knows that she is
unaware that sexual intercourse i{s occurring;

"(6) he knows that she submits or participates because
she erroneously believes that he is her husband; or

"(7) he has intentionally impaired her power to

appraise or control her conduct by administering any substance
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without her knowledge."

Sec, 2, Subsection (b), Section 21.04, Penal Code, is
amended to read as follows?

"(b) The intercourse is without the other person's consent
under one or more of the following circumstances:

"(1) the actor compels the other person to submit or
participate by force that overcomes such earnest resistance as
might be reasonably expected under the circumstances:

"(2) the actor compels the other person to submit or
participate by any threat, _communicated bv_agtions, words., oI
deeds, that would prevent resistance by a person of ordinary
resolution, uynder the_same or similar circumstances, because of
a.reasonable fear of harm:

"(3) the other person has not consented and the actor
knows the other person is unconscious or physically unable to
resist;

"(4) the actor knows that as a result of mental disease
or defect the other person is at the time of the deviate sexual
intercourse incapable either of appraising the nature of the act
or of resisting it;

"(5) the other person has not consented and the actor
knows the other person is unaware that deviate sexual intercourse
is occurring;

"(6) the actor knows that the other person submits
or participates because of the erroneous belief that he is the
other person's spouse: or

"(7) the actor has intentionally 1mpairéd the other

64R4013 JBN 2
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person's power to appraise or control the other person's conduct
by administering any substance without the other person's
Knowledge,"

Sec., 3. Chapter 21, Penal Code, is amended by adding Section
21.13 to read as follows:

"8€Ca_2lal3. _EVIDENCE QF PREVIOUS SEXUAL CONDUCT. _(3)
Evidence of specific instances of the victim's sexual conduct,
eplnion gvidence of the victim's sexual gconduct. and reputation
svidence of the victim!s sexual conduct mav be admitted under
sections 21.02 throudh 21,05 of this code (rape, aggravated rape,
sexual.abuse, and agaravated sexual abuse) onlv if._and oply Lo
Lbe_cxtenf that, the ludoge finds that the evidence is material
Lo a fact at lssue jo._the g¢ase apnd that its inflapmatory or
Rrejudicial nature does nof outweiah its probative value,

"L)__l1L Lhe defendant.propeses Lo ask any guestion
cencerning specific instances. opinion evidencer or reputation
gvidence of the victim's sexual conduct, either bv direct
sxaminatlion or. cross—examination of any witpness. the defendant
must_ipform the court out of the hearing of the ijury prior to
asking.any such guestion. _After this potice, the court shall
€enduct _an_ip camera.bearind. recorded bv the court reportere to
determine whether the proposed evidence 1s admissible under
Subsectlion (a) of this section. _Ihe court shall determine what
svidence ls_admissible and_shall accordinglv _limit the guestioning.
Ine._defendant sball nof go outside these limits nor refer to apy
gvidence_ruled inadmissible dn.camera without prior approval.of
Lhe.court without the presence of the jurv,
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"Lg2__Ihe_court shall_seal the record of the in camera
hearing regulred in Subsection (b) of this section for delivery
Lo the appellate court in the event of an appeal.

"£d) __Ihls _secfien does not limif the riaht of the stale
Qr-the_accused fo lmpeach credibllitv by showing prior felony
senvictions por.the rlabt of the accused Lo produce evidence of
aromlscuous ssxual. conduct of g child 14 vears old or older as
a.defense to race of a.child, sexual abuse of a child. or indecency
ulrh.a chlld. _If evidence of 3 previous felonv conviction
Lnxnlzing_isxual_sgnﬁus&.gz_sxigansg_Qﬁ_azgmlisugua_asxual.sgndnsx
-aeg,admi&&de_;n:.sgun:_ﬁnaLL_Lnixzns:.&ns.iuxx_aa_nn.nn:_nnxanas
ef the.evidence and as_to its limjited use."

Sec, 4, ©Section 15,01, Penal Code, 1Is amended to read as
follows:

"Sec. 15,01, CRIMINAL ATTEMPT, (a) A person commits an
offense 1f, with specific intent to commit an offense, he does
an act amounting to more than mere preparation that tends but

fails to effect the commission of the offense intended,

"Ce)__If a3 person.attemprs an offense fhat may_Re_agaravated.
bis_copnduct copstitutes ap attempt Lo commif the aggravated offense

df .ap_element that aggravates ihe offense gccompanies_the attempt.
"{c) [¥#¥>] It is no defense to ? prosecution for criminal

attempt that the offense attempted was actually committed,

"(d) [€¢=>»] An offense under this section is one category
lower than the offense attempted, and if the offense attempted
is a felony of the third degree, the offense is a Class A

misdemeanor."”
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Sec, 5, Article 12,01, Code of Criminal Procedure, 1965,
as amended, is amended to read as follows:

"Article 12,01, FELONIES., Except as provided in Article
12,03, felony indictments may he presented within these 1limits,
and not afterward:

"(1) no limitation: murder and manslaughter:
"(2) ten years from the date of the commission of the
offense:

"(A) theft of any estate, real, personal or
mixed, by an executor, administrator, quardian or trustee, with
intent to defraud any creditor, heir, legatee, ward, distributee,
beneficliary or settlor of a trust interested in such estate:

"(B) theft by a public servant of government
property over which he exercises control in his official capacity;

"(C) forgery or the uttering, using or passing
of forged instruments;

"(3) five vears from the date of the commission of
the offense:
"(A) theft, burglary, robbery;
"(B) arsongl<]
[€4F——ome—year—tron—the—dote—ofi—the—connission—ot—tire
offenset——any—feiony—in-fenat-Code—Chapter—2i—{Gennat-ottenses) )
"(4) [(€5¥)] three years from the date of the commission
of the offense: all other felonies,"
Sec. 6. The Code of Criminal Procedure, 1965, as amended,

is amended by adding an Article 38.07 to read as follows:

"article 38,07, _IESTIMONXY IN CORRQBORAIION QOF VICTIM OF

64R4013 JBN 5
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SEXUAL OFFENSE. A _conyiction under Chapter 21, Pepal Code, is
supportaple._on.the uncorroborated testimonv of the vichim of the
sexual offense if the. victim informed any person. other than the
defendante.. of the alleged offense within six months_after the
date._on.which.the offense is _alleded Lo have ocgurred. _The gourt
sball_lpstruct the Jjury that the time which lapsed between the
alleged offense and the time it was reported shall_pe considered
Ry the jury onlv._for the purpose of assessing the weldght to ke

given. to the testimopv of the victim,"
Sec, 7. (a) Sections 1, 2, and 4 of this Act apply only

to offenses committed on or after the effective date of this Act,

and except as provided in Subsections (b), (c), and (d) of this

section, a criminal action for an offense committed before the

effective date of this Act 1is governed by the law existing before
the effective date, which law 1ls continued in effect for this
purpose as though this law were not in force,

(b) Sections 3 and 6 of this Act apply to the prosecution
of criminal offenses committed but not brought to trial before
the effective date of this Act,

(c) Section 5 of this Act applies to the prosecution of
criminal offenses committed not more than one year before the
effective date of this Act,

Sec., 8, The importance of this legislation and the crowded
condition of the calendars in both houses create an emergency and
an imperative public necessity that the constitutional rule
requiring bills to be read on three several days in each house

be suspended, and this rule is hereby suspended,

64R4013 JBN 6
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COMMITTEE AMENDMENT NO. Q —

Amend House Bill No. 284-42 by striking all above the

enacting clause and substituting the following:

A {9“)

o AN ACT

A BILL TO BE ENTITLED

relating to the elements, prosecution, and defense of certain
sexual offenses and attempted aggravated offenses; amending
Subsection (b) , Section 21.02, Penal Code, relating to rape;
amending Subsection (b), Section 21.04,.Pena1 Code, relating to
sexual abuse; adding a Section 21.13 to the Penal Code, relating
to evidence of previous sexual conduct of the victim of certain
sexual offenses; amending Section 15.01, Penal Code, relating to
criminal attempt; amending Article 12.01, Code of Criminal
Procedure, 1965, as amended, relating to the time that indictments
for certain offenses may be presented; adding an Article 38.07,
Code of Criminal Procedure, 1965, as amended, relating to the
corroboration of and the weight to be given to testimony of the
victim of a sexual offense} providing for the applicability of
the Act to offenses previously committed; and declaring an

emergency.

R;.-.‘;,‘ ” ' f ;
o YL
—

E'.".A-;l.':; (W) i‘»\‘.. L-‘;.‘.u.t,..::’l't!s

64R3930(1) JBN-F




Byvy: Bailey, Weddington, et al. H.B. No. 284¢

A BILL TO BE LNTITLED

o .
relating to the elements, prcsecution,'and defense of certaln
sexual cffenses and attempted aggravated offenses; amending
Subsection (b), Section 21,02, Penal Code,'relating to rape;
amending Subsection (b)., Sec;ion 21.04, Penai Code, relating to
sexual abuse; adding a Section 21.13 to the Penal Code, relating
to evidence of previous sexual conduct of the vi;tim of certain
sexual offenses; amending Section 15.01, Penal Code, relating to
criminal attempt: amending Article 12,01, Code of Crinminal
Procedure, 1965, as amended, relating to the time that indictments
for certaié cffenses may be presented; adding an Article 38,07,
Code of Criminal Procedure, 1965, as amended, relating to the
corrohoration of and the weight to be given to testimony of the
victim of & sexual offense; providing for the applicability of
the Act to offenses previously committed; and declaring an

emergencye.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

Section 1. Subsection (b), Section 21.02, FPenal Code, s

amended to read as follows:?

"(b) The intercourse is without the female's consent under

one or more of the following circumstancess:

"(1) he compels her to submit or participate by force
that overcomes such earnest resistance as might reasonably be

expected under the c¢ircumstances;

(%) he compels her to submit or participate by any
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threat, gcommunicaked by actions., words..or deeds, that would

prevent resistance by a woman of ordinary resolution, under _Xthe

came or similar circumstances. because of a_reasonable fear of

harm:

"(3) she has not consented and he knows she 1is

unconscious or physically unable to resist;

"(4) he Knows that as a result of mental disease or
defect she is at the time of the intercourse incapable either of

appraising the nature of the act or of resisting it:

"(5) she has not consented and he knows that she is

o Sslit 4]

unaware that sexual intercourse is occurring:;

"(6) he knows that she submits or participates because

she.efroneously believes that he is her husband; or
"(7) he has intentionally impaired her power to
appralise or control her conduct by administering any substance

without her knowledge."

Sec, 2. Subsection (b), Section 21.04, Penal Code, is

amended to read as follows:

"(h) The intercourse is without the other person'’s consent

under one or more of the following circumstances!
"(1) the actor compels the other person to submit

or participate by force that overcomes such earnest resistance

as'might be :easonably expected under the clrcumstances:
"(2) the actor compels the other person to submit

or participate by any threat, compunlcated by _actions,. words, or

deeds, that would prevent resistance by a person of ordinary
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resolution, under the same or similar circupstances,. pecause ol

a.reasonable_fear of harm:

"(3) the other person has not consented and the actor
knows the other person is unconscious or physically unable to

resist:

"(4) 'the actor knows that as a result of mental

disease or defect the other persoh is at the time of ;he deviate

sexual intercourse incapable either of appralsing the nature of

the act or of resisting it;
"(5) the other person has not consented and the actor

knows the other person is unaware that deviate sexual intercourse

is occurring:

"(6) the actor knows that the other person submits

or participates because of the erroneous belilef that he is the

other person's spouse; or

“jll the actor has intentionally impalred the other
person's power to appraise or control the other person's conduct
by administering any substance without the other person's

knowledge."

sec, 3, Chapter 21, Penal Code, 1s amended by adding Section
21.13 to read as follows:

"Sec, 21,13, _EVIDENCE QF _PREVIQUS SEXUAL _CONDUCT, (3l

Evidence of specific instances of the victim's sexugl congducly

epinion_evidence of. the victim's sexual conduct.. and.reeutation
evidence. of the victim's sexual conduct may be_admifted under

Sections. 21,02 throuah 21,05 of this ¢ode (raper aggrayated rabes
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sexual abuse, and.agqgravated sexpal abuse) onlv.if, apd only. Lo
the extenf that, the iudge finds _thaf the evidence is material
Lo a fack at lssue in the case and that itg inflammalory. ol
prejudicial _nature does not_outwelah ftfs probative values
"(o)_ _If the defendant proposes Lo ask apy_gugstion

copncerning_speclfic Instancese_opinion evidence, or reputation
evidence of the victin's sexual _conduct, elfher py direct
g¥aminatien or gcross—examipation of any witpess, Lhe defepdant

nust. inform the court out of the hearipg of the Jurv orior to
asking_apv_such guestiop. _After this. potice, the gourt shall
gopduct an. in_gcamera hearings recorded by fhe court reporter. to i

determine whetber the proposed evidence is_admissible under

subsection (a) _of this section, _The court shall determine whaf
evidence is admissible and_shall accordingly limlt the guestioning,
Ibe_defendant sball._noL go oukside these limits. nor refer to_any
evidence ruled 1pacrissible in samera WALNQUEL BAASL.2RRLYal 9f

Lhe court. without fhe presence of the jurv, ‘

") _The court.shall _seal _Lthe record of the in camera

hearing_reguired in_Subsection (b) of this section for delivery
Lo the aopellate gourt ip the event of ap.appeals
"Lde-_Ibls sectlon does nof limit the riaht of fhe stale
er_the accused_to ipegach gredibiliLy by showing prior felony
convictionsg nor the right of the accused to produce evidence of

promiscuous sexual.conduct of a_child 14 vears old or older as
a.gefense to rape of a child, sexual abyse of a_child, or indecengy
with a child, I1f_evidence of a previeous felopnv gonviction
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involvina._sexual copdust or_evidepce of promiscuous._sexual _conduct

{¢ admitted, the court shall instruct the jurv_as Lo Lhe purpose

of the evidence and._as.to lts limited usen"

sec., 4. Section 15.01, Penal Code, is amended to read aé

follows: —_ —— o

"Sec, 15,01, CRIMINAL ATTEMPT. (a) A person commits an

offense if, with specific intent to commit an offense, he does
an act amounting to more than mere preparation that tends but

fails to effect the commission of the offense intended.,

"(p) If 3 person attempts an.offepse thal may be agdrgvatede
bis_conduct. constitutes_an aktempt to gcommif the agaravated effenss

1f ap_element_that adggaravates_the offense_accompanies Lthe _aLiempls

"(g) [€¥] It is no defense to prosecution for criminal

attempt that the offense attempted was actually committed.

"{4) [€e>) An offense under this section is one category
lower than the offense attempted, and 1f the offense attempted
is a felony of the third degree, the offense is a Class A

misdemeanor."

Sec, 5. Article 12.01, Code of Criminal Procedure, 1965,

as amended, is amended to read as follows:

"Article 12,01, FELONIES. Except as provided in Article
12.03, felcny indictments may be presented within these limits,

and not afterward:

"(1) no limitation: murder and manslaughter;
"(21 ten vears from the date of the commission of

the offense:
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"(A) theft of any estate, real, personal or
mixed, by an executor, administrator, guerdian or trustee, with
intent to defraud any creditor, heir, legatee, ward, distributee,
peneficiary or settlor of a trust interested in such estatej.

"(B) theft by a public Qervant of government
property over which he exercises control in his official capacity;

"(C) forgery or the uttering, dsing or passing

AN

of forged instruments: . - e

"(3) five vears from the date of the commission of

the offense:?

"(A) theft, burglary, robbery;

"(B) arsongil(s]
[ ¢4 F——one—petpreisom—iho—date—ot—the—contisesion—ct-the

otfenset——anp—betony—in-Penal-—Code—Chapter—2t—tEenvat—0féensesdel
"(4) [4#53>] three vears from the date of the commission

Of the offense: all other felonies."

Sec. 6. The Code of Criminal Procedure, 1965, as amended,

is amended by adding an Article 38.07 to read as follows: .

"Apticle 38,07,  TESTIMONY IN CORROBORATION OF VICTIM_OF

SEXUAL OFFENSE, A conviction_under Chapter. 2le Penal Code, Js

supportable on.the uncorroborated testimony of Lthe victim QoL fhe
sexual offense. . Af the victim ipformed any. persope.other.than.tne
defendante of the allegeg offense within six mopLhs_gfler Lbe
date_on which the offense is.alledgd. to bave occurreds. IRE.CONLL
shall instruct the Jury that the time which lapsed beftween Lhe
alleged offense._and the Lime It was reported shall pe gconsldared !
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by_the Jury oply for the purpose of assgssipd. fhe welght to pe

given to _the testimonv.of the victima."

Sec. 7. (8) Sections 1, 2, and 4 of this Act apply only
to offenses committed on or afte} the effective date of this Act,
and except as provided in Subsections (b), (¢), and (d) of this
section, a criminal action for an offense committed before the
effective date of this Act is coverned by the law existing before

the effective date, which law is continued in effect for this

purpose as though this law were not in force,
(b) Sections 3 and 6 of this Act apply to the prosecution
of criminal offenses committed but not brought to trial before

the effective date of this Act.

(c) Section 5 of this Act applies to the prosecution of
criminal offenses committed not more than one year before the

effective date of this Act.,

Sec. 8.. The importance of this legislation and the crowded
condition of the calendars in both houses create an emergency and
an imperative public necessity that the constitutional rule
requiring bills to be read on three several days in each house

be suspended, and this rule is hereby syspended,

=END=




| Honomble William P, Hobby
President of the Senate '

Sir‘. :
YL . Y - to which was referred
B & e -same unler. consnderatlon and 1 am instructed to report it back to the Senate
hw;“ﬁ‘ the recommendatlon that it do pass . and be printed.

T RRIRE e L e S

Chairman & -7

‘ IS TO BE USEO AS A FLOOR, REPORT (T 1S NECESSAHY FOR A MAJORITY OF THE COMMITTEE MEMBERS TO SIGN '
ﬁngmll and ofe copy. ofwthls form. !o, the ongmal bill and retail’# enghco v for your file,
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ENROLLED
H.B., No, 284

AN ACT

relating to the elements, prosecution, and defense of certain
seyual offenses and attempted aggravated offenses; amending
Subsection (b), Section 21.02, Penal Code,.relating to rape;
amending Subsection (b), Section 21.04, Penal Code, relating to
sexua) abuse; adding a Section 21.13 to the Penal Code, relating
to evidence of previous sexual conduct of the victim of certain
sexual offenses; amending Section 15.01, Penal Code, relating teo
criminal attempt; amending Article 12,01, Code of Criminal
Procedure, 1965, as amended, relating to the time that indictments
for certain offenses may be presented; adding an Article 38,07,
Code of Criminal Procedure, 1965, as amended, relating to the
corroboration of and the weignht to be given to testimony of the
victim of a sexual offense; providing for the applicabllity of
the Act to offenses previously committed; and declaring an
emergency.,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

Section 1. Subsection (b), Section 21.02, Penal Code, is
amended to read as follows?

"(b) The intercourse is without the female's consent under
one or more of the following circumstances:

"(1) he compels her to submit or participate by force

that overcomes such earnest resistance as might reasonably be
expected under the circumstances;

"(2) he compels her to submit or participate by any
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threat, commupnicated by actions, vords, or.deeds, that would

prevent resistance by a woman of ordinary resolutiong under_Lthe
iamg_gz.ilmilaz_giz:uma&anggiamns;énis_gi.a.L:ﬁagnanlg_igﬁz_gﬁ

barm:

"(3) she has not consented and he Knows she 1s
unconscious or physicaily unable to resist;

"(4) he knows'that aé a result of mental disease or
dgfect she is at the time of the intercourse incapable elther of
appralsing the nature of the act or of resisting it;

"(5) she has not consented and he Knows that she {is
unaware that sexual intercourse is occurring;

"(6) he knows that she submits or particlipates because
she erroneously btelieves that he is her husband; or

"(7) he has intentionally impaired her power to
appraise or control her conduct by administering any substance
without her knowledge."

Sec., 2. Subsection (b), Section 21.04, Penal Code, is
amended to read as follows:!

"(b) The intercourse is without the other person's consent
under one or more of the following circumstances: |

"(1) the actor compels the other person to submit
or participate by force that overcomes such earnest resistance
as might be reasonably expected under the circumstances;

"(2) ¢the actor compels the other person to submit

or participate by any threat, communicated by actions, Words, QI

deeds, that would prevent resistance by a person of ordinary

'
i
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resolution,_upder the_same_or_similar cirgumstances, becauge_of
a.reasonable fear of harm;

"(3) the other person has not consented and the actor

[}

knows the other person is unconscious or physically unable to
resist;

"(4) the actor knows that as a result of mental
disease or defect the other persoh is at the time of the deviate
sexual intercourse 1ncépab1e either of appralising the nature of
the act or of resisting it;

"(S) the other person has not consented and the actor
knows the other person is unaware that deviate sexual intercourse
is occurring;

"{6) the actor kKnows that the other person submits
or participates because of the erroneous belief that he is the
other person's spouse; or

n(7) the actor has intentionally impaired the other
person's power to appraise or control the other person's conduct
by administering any substance without the other person's
knowledge." ‘

Sec., 3., Chapter 21, Penal Codé, is amended by adding Section
21.13 to read as follows:

"Segs 21413, _EVIDENCE QF PREVIQUS SEXUAL _CONDUCT, (al
Evidence of specific instances of the victim's sexual conducts

epinion._evidence of the victim's_sexVal _conduct._and reputation
evidence of the victim's sexual condugt _may _be gdmitted under

Sections 21,02 throuah 21,05 of this code (rape, a@qgrayvated _Xapfs
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sexual abuse,_and_agdravated sexual abuse) onlv_Jf, and_onlv._ Lo

the.extent that. the judge finds_that the evidence is_paterial

to a fact at issue in the case apd that lts inflammatory oL

prejudicial nature does npot outwelah fts prokative value.

"(b)_ _If Lhe defendant proposes._to ask any._gugstion

concerning specific _instances._opinion_evidence, or reputation

evidence of the victinls_sexual._conduct, efther by _direct

examination or._cross—examination of any witness, Lhe defendanl

pust_inform the court out of the hearing of the durv prior Lo

asking_any.such guestion. _After this notlgce, the court shall
copduct._an_in_camera hearing,_recorded by the court reportere.to

determine_whether the _proposed evidence is _admissible under

subsection (a)_of this section, _The court shall defermine what

evidence is _admissible_and_sghall_accordinaly limit the guestioning.

The_defendapnt_shall.net gao outside these lirmdfs nor.refer to.any

ggigengg“;glgd ipadrpissible dn_camera without prior approval of

the court_without the presence of the jurva

"(c)_ _The_court.shall_seal_the record of the_ in_camsera

hearing_reauired in Subsection (b) of this_ section for delivery

to the appellate court . ipn the event of _an.appeala

n(d) _This_section_dees_not limit the riaht of the sfafeg
er.the accused to impeach credibility by showing orior felony
convictions nor_the rioht of the acguysed to produce evidenge of

promiscuous sexual conduct of a_¢hild 14 vears old.or older_3s

a_defense to rape of a child, sexual abuse of a _child, or lndecency

with.a.child. _I1f evidence of a previous felonv_gonviction

e e et e
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{involvina_sexyal _copnduyct or evidence of proplscuous_sexual_condugt

415 admitted, the court shall instruct the Jury as_fo fthe PUrpose

of the evidence apnd_as_to its _limited use,"

Sec. 4., Section 15,01, Penal Co&e, is amended to read as
follows:

"Sec, 15.,01. CRIMINAL ATTEMPT. (a) A person commits an
offense 1f, with specific intent to commit an offense, he does
an act amounting to more than mere preparation that tends but

fails to effect the commission of the offense intended.

n(b) If a_person.attenpts an offense fhat Ray be_agdravateds

his.conduct_cobstitutes ap _atiempl Lo commit the aggravategd.Qffenss

1f an element that aaggravates the offense_accompanies. the _atLennia

"(c) [¢#>] It 1s no defense to prosecution for criminal
attempt that the offense attempted was actually committed,

"{(d) [€=>) An offense under this section is one category
lower than the offense attempted, and if the offense attempted
is a felony of the third degree, the offense is a Class A
misdemeanor." |

Sec. 5. Article 12.01, Code of Criminal Procedure, 1965,
as amended, is amended to read as follows:

“Article 12.01. FELONIES. Except as provided in Article
12.03, felony indictments may be presented within these limits,
and not afterward:

"(1) no limitation: murder and manslaughter;
"(2) ten vears from the date of the commission of

the offense:
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"(A) theft of any estate, real, personal or
mixed, by an executor, administrator, gusrdian or trustee, with
intent to defraud any creditor, heir, legatee, ward, distributee,
beneficlary or settlor of a trust interested in such estate;
"(B) theft by a public servant of government
property over which he exercises control in his official capacity;
"(C) forgery or the uttering, dsing or passing
of forged instruments;
"(3) five vears from the date of the commission of
the offense:
"(A) theft, burglary, robbery;
i "(B) arsongls]
[ 4 F——one—year—iron—the—~dare—of—the—conntssi-cnw-oft—tie
oefense+—-aﬁy-fekony—fn—Peéaé-eeée-ehepber—%+-+6e*&a*-eééehses+f]
"(4) [€5¥] three years from the daté of the commission
of the offense: all other felonies."
Sec. 6. The Code of Criminal Procedure, 1965, as amended,
i{s amended by adding an Article 38.07 to read as follows:

"Article 38,07, _TESTIMONY IN CORROBORATIOQN QF VICTIN OF

SEXUAL OFFENSE.,__A_conviction under Chapter. 2l. Penal_Codee L8

supportable on.tbhe unserroborated testimony of Lhe vicLim oL LD
sexual offense if the vicrim {nformed apy persopc..otber_than_the
defendant.. of the alleged offense within six nmonths_afier Lhe
gate_on shich the offense is alleded_to_haye ocgurred...Ihe Court

shall instruct the Juryv that the time whic¢h lapsed between the

alleged offense_and_the time it was reported shall_be_consddered
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by _the fury oply for the purpose of assessipg fhe welahf Lo R

given to the testimony. Qf the victim,"

Sec. 7. (a) Sections 1, 2, and 4 of this Act apply only
to offenses committed on or afte} the effective date of this Act,
and except as provided in Subsections (b), (¢}, and (d) of this
section, a criminal action for an offense committed before the
effective date of this Act is govérned by the law existing before
the effective date, which law is continued in effect for ;his
purpose as though this law were not in force,

(b) Sections 3 and 6 of this Act apply to the prosecution
of criminal offenses committed but not brought to trial before
the effective date of this Act,

(c) Section 5 of this Act applies to the prosecution of
criminal offenses committed not more than one year before the
effective date of this Act.

Sec. 8.‘ The importance of this legislation and the crowded
condition of the calendars in both houses create an emergency and
an imperative public necessity that the constitutional rule
requiring bills to be read on three several days in each house

be suspended, and this rule is hereby suspended.

—~END=
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Printed, distributed by Calendar Clerk and sent to Committee on {
— ! %

Cojg\ev&@ks 6:4$EM " L‘ ™ ;: - Wit 15. _Sent to Sena-t%.
iAPR 2 9 1975 5 ‘ Lan

Read second time (amended) and ordered engrossed by fiNorreeord |
wete) (Record Vote of ZZ ;2 yeas, // nays, / present and "

3. Fiscal note requested from Legislative Budget Board by

o

3 not voting). ,
‘ 5
‘@ ‘ 7. Motion to reconsider the vote by which H. B. was ordered
Teoo engrossed and to table the motion to reconsider prevailed (failed) by ?;f
‘ . (Non-record vote) (Record Vote of yeas, nays, and |
- present and not voting).




T - N - 7. ’ \

MAY TBTS 16. Received from the House

MAY I 975 17. Read, referred to Committee on JURISPRUDENCE

MAY 7 197‘ 18. Reported favorahly

19. Reported adversely, with favorable Committee Substitute; Committee
Substitute read first time.

20. Ordered not printed.

MAY 8 1975 21. Regular ordér of business suspended by Z4M—-ttt—srtssecD W
‘ warva—rote—vote.

( - VEeas nays.

| 22. To permit consideration, reading and passage, Senate and
F Constitution?l Rules suspended by vote of yeas, nays.

‘ﬁ MAY 8 ]975 23. Read second time passed to third reading by:
) ‘ Qa viva voce voter

24. Caption ordered amended to conform to body of bill.

MAY 8 1975 25, Senate and Constitutional 3-Day Rules suspended by vote of 20

yeas, Q nays to place bill on third reading and final passage.
MAY & W/

baw - 26. Read third time and passed by

. { 30 yeas, ) nays.

OTHER ACTION: OTHER ACTION:

of the Senate

MAY 8 Ig%g 27. Returned to the House.

28. Received from the Senate (whr=mETOmETrts).
RETURNED FRoMsENaTE MY 8 1TS Sen 10 piang ciRR )

»

¢

-

jef Cler} House of Representaﬁves"l
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